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IN THE COURT OF THE  SESSIONS JUDGE 

SONITPUR AT TEZPUR 

PRESENT : Sri A.K. Borah, 
   Sessions Judge, 
   Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 13 (S-1) OF 2018  

1. Sri Subal Bormoholia 
S/O late Gajin Bormoholia  
Village – Botola 
PS – Thelamara 
Dist. Sonitpur (Assam) ……………………………… Appellant. 
 
    - Versus – 
 
1. State of Assam 
2. Smt. Phuleswari Swargiyari, 
    D/O Late Leben Swargiyari 
    Village – Botola 

PS – Thelamara 
Dist. Sonitpur (Assam)……………………..   Respondents. 

 
A P P E A R A N C E 

For the Appellants : Sri B. Basumatary, Advocate. 

For the State  :  Sri M.C. Baruah,  P.P.    

Date of Argument : 23-04-2018   

Date of Judgment : 25-04-2018 

 

     J U D G M E N T 

1.  This appeal is directed against the Judgment and Order of conviction 

dated 05-03-2018 passed by Ld. Chief Judicial Magistrate, Sonitpur, Tezpur 

in G.R case No. 1368/14 whereby Chief Judicial Magistrate, Sonitpur, Tezpur 

convicting and sentencing the accused/appellant to pay a fine of Rs. 1000/- 

(rupees one thousand only) in default to under-go Simple Imprisonment for 

7 (seven) days for the offence U/s.323 of IPC and Simple Imprisonment for 

3 (three) months and also to pay a fine of Rs. 500/- (Rupees five hundred 

only)  in default to Simple Imprisonment for 7(seven) days for the offence 

U/s.354(A) of IPC. It is also directed both the sentences are run concurrently 

in connection with the said GR Case.   
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2.      The fact of the case in brief is that on 11-06-2014 at about 4.30 p.m. 

when the informant went to fetch water from a Govt. run water tap, the 

accused/appellant without any rhymes and reasons assaulted her with a 

stick causing her injury. The informant further alleged that the 

accused/appellant again in order to kill her made an attempt to assault her 

with a dao but she managed to save herself with her hand and in the 

process she got cut injury on her left hand. Lateron she managed to save 

herself by running away to her home. Hence, this prosecution case.       

3.   After receipt of the ejahar, Thelamara police station registered a 

case vide Thelamara  PS case No. 49/14 U/s. 354(A)/324 of IPC and after 

completion of investigation, the O/C, Thelamara PS filed charge sheet 

against accused Subal Bormoholia U/s. 354(A)/324 of IPC. 

4. On being appearance of the accused person before the learned trial 

court, Ld. Trial Court after hearing both the sides framed charge U/s. 

354(A)/324 of IPC. Particulars of the charges read over and explained to the 

accused person to which he pleaded not guilty and claimed to be tried.   

5. To substantiate the case, prosecution examined as many as 7            

(seven) numbers of witnesses. After completion of prosecution evidence, the 

accused Subal Bormoholia was examined u/s.313 of Cr.P.C. All the evidence 

appears against the accused and the allegations made against the accused 

are put before him for explanation where the accused/appellant denied. To 

buttress the evidence, the appellant/accused did not adduce any witness.  

6. After hearing argument put forwarded by the ld. respective counsel 

of both the sides, Ld. Trial Court convicting the accused person/appellant 

U/s. 323/354(A) of the IPC and sentencing him to pay a fine of Rs. 1000/- 

(rupees one thousand only) in default to under-go Simple Imprisonment for 

7 (seven) days for the offence U/s.323 of IPC and Simple Imprisonment for 

3 (three) months and also to pay a fine of Rs. 500/- (Rupees five hundred 

only)  in default to Simple Imprisonment for 7(seven) days for the offence 

U/s.354(A) of IPC. 

7.    Being aggrieved by aforesaid order and Judgment, the appellant 

preferred this appeal on the following grounds including the other grounds :  

i) Learned trial court by passing the aforesaid Judgment erred 

in law as learned trial court did not apply his judicial mind.   
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ii) Learned trial court has decided one sidedly nullifying the 

other aspects of the case by not considering and taken into 

account of the other independent witnesses of the case 

convicted the accused illegally. 

iii) Learned trial court is too much contended and considered 

only on the evidence of the complainant who has 

exaggerated her statement which is contradictory and not 

supported the contents of the FIR and also not supported 

with the other independent witnesses of the case. 

iv) Learned trial court convicted the accused wrongly by 

interpreting the statement of the complainant and bring the 

alleged ingredients of section 354(A) though there was no 

abuse of intention from the part of accused of such physical 

contact and advances involving unwelcome and explicit 

sexual overtures.  

v) The learned trial court has not considered other aspects of 

the law that basing upon the sole and only witness of the 

case cannot be convicted without taking into consideration 

and support of the other independent witness of the case. No 

witness except the complainant has whispered a single word 

as to the assault of the complainant by the accused in the 

statement before the court to determine the case and to 

convict the accused u/s 354(A)/323 of the IPC.  

8.   I have also heard argument put forwarded by ld. counsel of both 

sides. 

Decision and reasons and reasons for decision: 

 9. Learned counsel for the appellant submitted that the incident took 

place in broad day light wherein the said water tap many people were 

gathered, therefore, had the incident really been taken place there were 

many independent witnesses but the prosecution has failed to produce any 

other independent witnesses. Lastly, the learned counsel for the appellant 

submitted that the learned trial court has specifically brought the words- “by 

choosing the buttocks of the informant that too in public” as stated in the 

Judgment only to bring home the section 354(A) of IPC which practically 



P a g e  | 4 

 

 

does in this case as the prosecution has failed to prove the intention of the 

accused that he had any intention of making an advance with sexual 

overtures to the complainant. Moreover, the word “public” as stated in the 

judgment is purely unjustified as there was no such other person in the 

place of occurrence which is clear from the statements of the other 

independent witness of the case.  

 The learned Counsel for the appellant again submitted that the 

learned lower court without proper scrutinizing the evidence of witnesses 

convicted the accused biasely as other than complainant none has supported 

the prosecution case. Besides that, there were many people went to the 

aforesaid water tap where both the accused and complainant went to fetch 

water but the prosecution has failed to adduce any of the said independent 

witnesses, hence, praying for setting aside the aforesaid conviction 

Judgment and order.        

10. On the other hand, learned Public Prosecutor, Sonitpur, Tezpur 

submitted that the learned lower court has rightly convicted the accused by 

considering the evidence and material evidence available in the record, 

hence conviction may be upheld.   

11. Keeping in mind the rival submissions advanced by learned counsel 

of both the parties, I am going to dispose of the case as follows. 

12. In considering the hearing of parties, the moot point is to be decided 

in this appeal is – whether the learned trial court without considering the 

evidence available in the record convicted the accused/appellant on 

conjectures and surmises.   

13.   Before parting with the appeal, I would like to mention that as both 

the parties strenuously argued that the judgment was based on findings of 

evidence available on record. Therefore, I think that it would recapitulate the 

evidence of prosecution.      

14.   The PW 1, complainant Phulewari Swargiyari, deposed that on the 

day of occurrence at about 4 p.m. when she went to take bath in a water 

tap situated near a “Namghar”, she found the accused collecting water using 

a pipe and that she was told by the accused that she could take bath only 

when he finishes collecting water for himself. Thereafter, the accused made 

an allegation against her that she had made a hole in the pipe used by him 
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with a pin, and when she denied doing the same, the accused came with an 

“Esari” ( a kind of stick made from bamboo) and starting beating her on her 

buttocks and when the said bamboo stick broke, the accused tried to give 

her a dao blow on her left hand as a result of which she sustained injuries, 

which required seven stitches. Then she lodged the ejahar. 

 Though she has been exposed to long cross-examination, except 

giving many suggestions, the evidence as to at the relevant time when PW 1 

went to take bath in a water tap situated near a “Namghar”, she found the 

accused collecting water using a pipe and that she was told by the accused 

that she could take bath only when he finishes collecting water for himself, 

during that time, the accused made an allegation against her that she had 

made a hole in the pipe used by him with a pin, and when she denied doing 

the same, the accused came with an “Esari” ( a kind of stick made from 

bamboo) and starting beating her on her buttocks has remained 

unchallenged.  

15.      PW 2 Prafulla Basumatary, PW 3 Smt. Bala Basumatary, PW 4 

Saniram Basumatary and pW 5 Tula Basumtary are more or less similar and 

all of their in their evidence have stated that a quarrel had taken place 

between the informant and the accused.  

16. PW 6, Dr. Burhanuddin Ahmed, the Medical Officer who was on 

duty, examined the victim on 11-06-2014 at Dhekiajuli CHC and on 

examination he found the following: 

 (i) lacerated wound over left forearm size of which was 6 cm x 1 cm 

x 1 cm, (ii) several bruises length 4cm to 8 cm breadth 3 cm to 4 cm over 

back and both buttocks , thighs and both shoulders.  

 The doctor opined that the injuries caused by blunt object and simple 

in nature.    

17.  Here in this case, it is true that as submitted by appellant other than 

complainant none are eye witness to the occurrence but there was a clear 

evidence of PW 2,3,4 and 5 that at the relevant time they heard a quarrel a 

the aforesaid place of occurrence in between the complainant and the 

accused. Besides that, the injury sustained by the complainant is supported 

by the Doctor who was then on duty at the Dhekiajuli CHC.  
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18. In the case of Mohar Vs. state of UP reported in 2003 SCC (Crl)  

121, it has been held that –  

 “the testimony of an injured witness has its own efficacy and 

relevancy. The fact that the witness sustained injuries on his 

body would show that he was present at the place of 

occurrence and has seen the occurrence by himself. 

Convincing evidence would be required to discredit an injured 

witness.” 

19. In the instant case as discussed herein above, the complainant was 

an injured eye witness. Regarding her injury, PW 6, the doctor who 

examined the complainant on the very day of incident, supported as to her 

injury as well as position of injury as stated by the complainant in the court. 

She has been exposed to long cross-examination except giving many 

suggestion, the evidence as to she was injured by the accused with an 

“Esari” while both the complainant as well as the accused went to the water 

tap to bath and collect water has remained same. Therefore, there cannot 

be any doubt about her presence at the spot. From the aforesaid 

discussions, I have come to the conclusion that section 323 of the IPC is 

proved against the appellant by the accused.  

20. Next point is to be discussed in this appeal about the ingredients of 

section 354 (A) of the IPC . 

 To prove the charge under section 354(A) of the IPC, the prosecution 

must prove :    

“1. A man committing any of the following acts - 

(i) Physical contact and advances involving unwelcome and explicit 

sexual overtures; or  

 (ii) a demand or request for sexual favours ; or  

 (iii) showing pornography against the will of a woman; or  

 (iv) making sexually coloured remarks,  

 shall be guilty of offence of sexual harassment.  

21.  Learned trial court convicted the accused u/s 354(A) of the IPC in 

addition to section 323 of the IPC.  

  As discussed herein before, the statement of the victim nowhere 

reveals that accused/appellant contact or and advances involving unwelcome 
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and explicit sexual overtures; or  a demand or request for sexual favours ; or 

showing pornography against the will of a woman; or making sexually 

coloured remarks. Therefore no any ingredients of aforesaid section is 

fulfilled to sustain the conviction u/s 354(A) of the IPC, as such, the order of 

conviction passed by learned trial court u/s 354 (A) of the IPC is set aside.      

O  R    D    E    R. 

22.  In view of the aforesaid reasons, the appeal is partly allowed by 

upholding the conviction u/s 323 of the IPC and setting aside the conviction 

u/s 354(A) of the IPC.  

  It appears from the record that the learned trial court convicted the 

accused u/s 323 of the IPC and sentenced him with a fine of Rs. 1000/- 

(Rupees one thousand only) in default Simple Imprisonment for 7 (seven) 

days which is found to be quite reasonable.     

 Accordingly, this appeal is partly allowed on contest.  

23. The appellant is directed to surrender before the learned trial court   

or before 10-05-2018 to serve the sentence as given above.  

24. Send back the case record along with a copy of Judgment to the 

learned court of Chief Judicial Magistrate, Sonitpur, Tezpur.   

Given under my Hand and Seal of this Court, on this the 25th day of 

April, 2018.  

 

             (A.K. Borah) 

   SESSIONS JUDGE,   

  SONITPUR: TEZPUR 

 Dictated and corrected by me. 

 

 

 

(A.K. Borah) 

SESSIONS JUDGE, 
SONITPUR :: TEZPUR  
 
 

   
Dictation taken and transcribed by me:        
       Smt. R. Hazarika, Steno   


